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Recordkeeping Requirements and the Consequences of Lost, 
Destroyed or Stolen Records 
Taxpayers  mus t  subs tan t ia te  the  accu racy  o f  the i r  re tu rns  w i th  appropr ia te  books  and  reco rds .  
 

by  Anne  L .  Chr i s tensen  and  W i l l i am J .  Kenny /The  Tax  Adv ise r  
 

I n  f i l i ng  tax  re tu rns  o r  o the r  documents  w i th  the  IRS,  taxpayers  a re  under  a  du ty  to  keep  and  ma in ta in  
books  and  reco rds  tha t  w i l l  subs tan t ia te  the  accu racy  o f  t he i r  f i l ed  documents .  Tax  law inc ludes  bo th  
genera l  and  spec i f i c  reco rdkeep ing  respons ib i l i t i es .  A  fa i l u re  to  adhere  to  these  can  resu l t  i n  the  loss  
o f  favo rab le  tax  t rea tmen t ,  t he  d i sa l l owance  o f  deduc t ions ,  tax  de f i c ienc ies  and ,  o f ten ,  pena l t i es .  When  
reco rds  a re  l os t ,  des t royed  in  a  casua l t y  o r  s to len ,  some re l i e f  i s  poss ib le ,  bu t  on ly  a f te r  sa t i s f y ing  
tough  bu rden-o f -p roo f  and  recons t ruc t ion  requ i rements .  

Books and Records  

Regs .  Sec .  1 .6001-1  requ i res  tha t  a l l  pe rsons  f i l i ng  i ncome tax  re tu rns  mus t  keep  books  o f  accoun t  o r  
reco rds  ( i nc lud ing  inven to r ies )  to  su f f i c ien t l y  es tab l i sh  g ross  income,  deduc t ions ,  c red i t s  and  o the r  
ma t te rs  shown on  the  re tu rn  and  mak ing  them ava i l ab le  fo r  i nspec t ion  by  the  IRS.  The  regu la t i on  a l so  
requ i res  re ta in ing  reco rds  tha t  may be  mate r ia l  t o  the  admin is t ra t i on  o f  the  tax .  O the r  regu la t i ons  
under  Sec .  6001  l i s t  s im i la r  requ i remen ts  fo r  es ta te  tax ,  g i f t  t ax ,  payro l l  t axes ,  exc i se  taxes  and  
i n fo rmat ion  re tu rns .  

Accord ing  to  Regs .  Sec .  1 .441-1 (b ) (7 ) ,  books  shou ld  cons is t  o f  reco rds  tha t  c lea r l y  and  adequa te l y  
re f l ec t  i ncome on  an  annua l  bas is .  To  tha t  end ,  Sec .  446  spec i f i es  us ing  the  cash  rece ip ts  and  
d i sbu rsement  me thod  o f  accoun t ing ,  the  acc rua l  me thod ,  o r  some comb ina t ion  o f  me thods  approved  by  
the  Serv i ce ,  as  l ong  as  i t  c lea r l y  re f l ec ts  i ncome.  Inven to ry  requ i res  use  o f  the  acc rua l  me thod  fo r  
pu rchases  and  sa les ,  a l though  the re  a re  some sma l l  bus iness  excep t ions .  A  hyb r id  me thod  can  use  
e lemen ts  o f  bo th  me thods ,  p rov ided  i t  c lea r l y  re f l ec ts  i ncome and  i s  used  cons is ten t l y  f rom year  to  
yea r .  Spec ia l  t ransac t iona l  accoun t ing  methods  a re  a l so  ava i l ab le ,  such  as  the  ins ta l lmen t  and  
comp le ted -con t rac t  me thods .  Wha tever  the  method ,  i t  mus t  c lea r l y  re f l ec t  i ncome and  accu ra te l y  
rep resen t  the  taxpayer ’ s  i ncome,  expenses  and  c red i t s .  

Wh i le  wage-earners  have  to  keep  accura te  reco rds ,  they  do  no t  have  to  keep  fo rma l  accoun t ing  books ,  
under  Regs .  Sec .  1 .6001-1 (b ) .  Whe ther  o r  no t  requ i red  to  keep  books ,  a l l  t axpayers  mus t  be  ab le  to  
subs tan t ia te  the  accuracy  o f  the i r  re tu rns .  

Recordkeeping  Requi rements

Sec .  274  impar ts  s t r i c t  reco rdkeep ing  requ i remen ts  fo r  spec i f i c  expend i tu res .  When  app l i cab le ,  i t  
requ i res  taxpayers  to  have  expense  reco rds ;  o the rw ise ,  they  canno t  take  the  deduc t ion ,  even  i f  
o the rw ise  e l i g ib le .   

Taxpayers  mee t  the  Sec .  274  subs tan t ia t i on  requ i rement  when  they ma in ta in  adequa te  reco rds .  The  
te rm “adequa te  reco rds ”  has  two  componen ts  — a  d ia ry ,  l og  o f  expenses  o r  s im i la r  reco rd  — 
cor robora ted  by  documenta ry  ev idence ,  wh ich  genera l l y  i nc ludes  rece ip ts  fo r  a l l  i t ems  ove r  $75  and  fo r  
l odg ing .  They can  be  desc r ibed  as  fo l l ows :  

1 .  Amoun t .  Th is  i s  the  amoun t  o f  each  separa te  expense ,  such  as  t ranspor ta t i on ,  l odg ing  o r  
mea ls .  However ,  t he  da i l y  cos t  o f  mea ls  and  inc iden ta l s  can  be  comp i led  in to  genera l  
ca tegor ies ,  such  as  mea ls ,  t ax i  f a res  and  laundry .  En te r ta inmen t  i s  t rea ted  s im i la r l y ;  t he  da i l y  
cos t  o f  t ax i  f a res  and  te lephone  ca l l s  i s  aggrega ted .  The  amoun t  spen t  on  g i f t s  o r  l i s ted  
p roper t y  ( i nc lud ing  acqu is i t i on  cos ts  and  cap i ta l  improvements )  mus t  be  documented .  

2 .  T ime.  Th is  i s  the  exac t  da tes  the  t rave le r  i s  away f rom home;  the  number  o f  days  spen t  on  
bus iness  wh i le  away f rom home and  the  da tes  o f  en te r ta inmen t ,  g i f t s  and  acqu is i t i on  o f  l i s ted  
p roper ty .  

3 .  Place /Des t ina t i on .  Th i s  i s  t he  spec i f i c  c i t i es ,  t owns  o r  p laces  the  t rave le r  v i s i t ed  wh i le  on  
bus iness  away f rom home,  and  inc ludes  the  name,  address ,  and /o r  l oca t ion  o f  en te r ta inmen t  o r  
p lace  o f  bus iness  d i scuss ion .  

4 .  Descr ip t i on  o f  i t em.  Th is  i s  a  desc r ip t i on  o f  t he  spec i f i c  g i f t  g i ven .  
5 .  Bus iness  pu rpose .  Th is  i s  the  bus iness  reason  fo r  t rave l i ng  o r  the  t ype  o f  bene f i t  t he  ind i v idua l  

expec ts  to  resu l t  f rom t rave l i ng  o r  the  use  o f  l i s ted  p roper t y .  I t  i nc ludes  the  bus iness  reason  



and  the  na tu re  o f  t he  bus iness  d i scuss ion ,  as  we l l  as  the  bus iness  reason  o r  an t i c ipa ted  
bene f i t  f o r  en te r ta inmen t  and  g i f t s .  

6 .  Bus iness  use .  Th is  i s  the  amoun t  o f  bus iness  o r  i nves tmen t  use ,  such  as  m i les  d r i ven  fo r  
au tomob i les  o r  m inu tes  o f  conversa t ion  fo r  ce l l  phones .  Th is  componen t  suppor t s  the  a l l oca t ion  
o f  bus iness  and  nonbus iness  use  o f  an  i t em o f  p roper t y .  

7 .  Bus iness  re la t i onsh ip .  Th is  i s  the  iden t i f i ca t i on  o f  t he  peop le  en te r ta ined  o r  the  rec ip ien ts  o f  
g i f t s  and  the i r  occupa t ions ,  to  es tab l i sh  a  bus iness  re la t i onsh ip .  

Fo r  an  au tomob i le  o r  o the r  l i s ted  p roper ty ,  t he  bus iness  ve rses  pe rsona l -use  componen ts  o f  usage  may 
be  subs tan t ia ted  by  use  o f  a  samp le  taken  over  a  rep resen ta t i ve  po r t i on  o f  the  year .   
An  emp loyee  who  makes  an  adequa te  accoun t ing  to  h i s  o r  he r  emp loye r  w i l l  no t  be  asked  to  
subs tan t ia te  those  expenses  aga in ,  excep t  i n  the  fo l l ow ing  cases :   

• An emp loyee  whose  bus iness  expenses  exceed  the  to ta l  amoun t  o f  re imbursement  and  who  
c la ims  expenses  on  h i s  o r  he r  re tu rn .   

• An emp loyee  who  i s  a  g rea te r - than-10  pe rcen t  owner  o f  the  emp loyer .   

Genera l  Expense  Substant ia t ion  Pr inc ip les

When ana lyz ing  inadequa te - reco rd  cases ,  the  cour t s  have  se t  fo r th  these  genera l  l ega l  p r i nc ip les :  

1 .  The  Serv i ce ’ s  de te rm ina t ions  a re  p resumed to  be  co r rec t ;  
2 .  The  taxpayer  bears  the  bu rden  o f  p rov ing  the  de te rm ina t ion  e r roneous ;  and  
3 .  Deduc t ions  a re  a  mat te r  o f  l eg i s la t i ve  g race ;  taxpayers  bear  the  bu rden  o f  p rov ing  they a re  

en t i t l ed  to  any deduc t ion  c la imed ,  i nc lud ing  the  bu rden  to  subs tan t ia te .   

Lost  Records

When a  taxpayer  c la ims  tha t  h i s  o r  he r  reco rds  a re  los t ,  Temp.  Regs .  Sec .  1 .274-5T(c ) (5 )  p rov ides  
some re l i e f ,  i n  l im i ted  c i r cums tances .  “Where  the  taxpayer  es tab l i shes  tha t  the  fa i l u re  to  p roduce  
adequa te  reco rds  i s  due  to  the  loss  o f  such  records  th rough  c i r cumstances  beyond  the  taxpayer ’ s  
con t ro l ,  such  as  by  f i re ,  f l ood ,  ea r thquake ,  o r  o the r  casua l t y ,  t he  taxpayer  sha l l  have  the  r i gh t  to  
subs tan t ia te  a  deduc t ion  by  reasonab le  recons t ruc t i on  o f  h i s  expend i tu res  o r  use . ”  Cour ts  en fo rc ing  
th i s  regu la t i on  impose  th ree  requ i remen ts :  

1 .  Show by c red ib le  ev idence  tha t  he  o r  she  ma in ta ined  adequa te  reco rds ;  
2 .  Show tha t  the  loss  o f  t he  reco rds  was  due  to  c i r cums tances  beyond  h i s  o r  he r  con t ro l ;  and  
3 .  Recons t ruc t  the  reco rds .   

Record  Reconst ruct ion

When a  taxpayer  i s  e l i g ib le  to  recons t ruc t  h i s  o r  he r  expenses ,  IRS Pub .  4268 ,  I nd ian  T r iba l  
Government  Emp loyment  Tax  Gu ide ,  sugges ts  the  fo l l ow ing :  

1 .  De te rm ine  exac t l y  wha t  has  been  los t .  
2 .  De te rm ine  i f  i t  i s  t he  on ly  copy o f  an  i t em.  
3 .  Fo r  those  i t ems  tha t  a re  the  on ly  copy,  rank  the  re la t i ve  impor tance  o f  the  los t  i t ems ,  s ta r t i ng  

w i th  those  o f  h ighes t  impor tance .  
4 .  Make  a  l i s t  o f  t he  i t ems  tha t  war ran t  the  t ime  and  expense  o f  recons t ruc t ion .  
5 .  De te rm ine  i f  t he re  i s  a  s ta te ,  Federa l  o r  o the r  agency f rom wh ich  to  reques t  a  copy o f  a  l os t  

repor t .   
6 .  Fo r  i t ems  o f  pub l i c  reco rd ,  con tac t  the  loca l  cou r thouse  fo r  a  copy.  
7 .  Fo r  bank  reco rds ,  con tac t  the  bank .  I t  can  be  expens ive  to  ge t  cop ies  o f  cance led  checks ,  bu t  

they  a re  ava i l ab le .  

Recons t ruc t i on  mus t  co inc ide  w i th  the  fac ts  and  be  based  on  more  than  vague  genera l i za t i ons .   

Char i tab le  Contr ibut ions

The  reco rds  taxpayers  a re  requ i red  to  keep  to  subs tan t ia te  char i tab le  con t r i bu t ions  va ry  w i th  the  t ype  
o f  con t r i bu t ion  (cash  o r  noncash)  and  the  amoun t .  Fo r  cash  con t r i bu t ions  o f  l ess  than  $250 ,  taxpayers  
mus t  re ta in  e i the r  a  cance l l ed  check  o r  a  rece ip t ,  such  as  a  l e t te r  tha t  shows  the  name o f  the  
o rgan iza t ion ,  the  da te  and  the  amoun t  o f  t he  con t r i bu t ion .  When  taxpayers  make  char i tab le  



con t r i bu t ions  o f  $250  o r  more ,  Sec .  170( f ) (8 )  spec i f i es  tha t  to  c la im a  deduc t ion ,  taxpayers  mus t  
rece ive  a  con temporaneous  wr i t t en  acknowledgment  f rom the  donor  o rgan iza t ion  tha t  s ta tes :  

1 .  The  amoun t  o f  cash  and  a  desc r ip t i on  o f  any noncash  p roper t y  rece ived ;  
2 .  Whe ther  the  donee  o rgan iza t ion  p rov ided  any  goods  o r  se rv i ces  in  exchange  fo r  the  

con t r i bu t ion ;  and  
3 .  A  desc r ip t i on  and  good- fa i th  es t ima te  o f  any  goods  o r  se rv i ces  p rov ided  to  the  donor .  

Shi f t ing  the  Burden of  Proof  

Sec .  7491  p rov ides  a  d i l i gen t  taxpayer  w i th  an  oppor tun i t y  to  sh i f t  t he  bu rden  o f  p roo f  to  the  IRS in  a  
reco rds  case  by  do ing  the  fo l l ow ing :  

1 .  Comp ly ing  w i th  the  requ i remen ts  to  subs tan t ia te  an  i t em;  and  
2 .  Ma in ta in ing  a l l  requ i red  reco rds  and  coopera t ing  w i th  reasonab le  Serv i ce  reques ts  fo r  

w i tnesses ,  i n fo rmat ion ,  documents ,  mee t ings  and  in te rv iews .  

In  the  case  o f  a  pa r tne rsh ip ,  co rpo ra t ion  o r  t rus t ,  ne t  wor th  canno t  exceed  $7  m i l l i on .  

Penal t ies

A rev iew o f  the  cases  invo lv ing  inadequa te  reco rds  shows  tha t  the  IRS has  imposed  the  accu racy-
re la ted  pena l t y  fo r  neg l i gence  many t imes .  I t  appears  to  be  imposed  in  a l l  Sec .  274  cases  and  a  
ma jo r i t y  o f  non-Sec .  274  cases .  The  pena l t y  i s  20  pe rcen t  o f  t he  unders ta tement  as  computed  by  the  
Serv i ce .  Under  Sec .  6662(c ) ,  “neg l i gence”  i nc ludes  any  fa i l u re  to  make  a  reasonab le  a t tempt  to  comp ly  
w i th  the  p rov i s ions  o f  t he  t i t l e .  A l so ,  Regs .  Sec .  1 .6662-3 (a )  s ta tes  tha t  i t  i nc ludes  any fa i l u re  by  the  
taxpayer  to  keep  adequa te  books  and  reco rds  o r  to  subs tan t ia te  i t ems  p roper l y .  To  con tes t  the  
app l i ca t ion  o f  the  pena l t y  under  Sec .  6664(c ) ,  t he  taxpayer  mus t  e i the r  p rove  tha t  i t s  reco rdkeep ing  
was  adequa te  o r  success fu l l y  a rgue  tha t  i t s  fa i l u re  to  do  so  was  due  to  reasonab le  cause  and  tha t  i t  
ac ted  in  good  fa i th .  Cour ts  w i l l  cons ide r  the  taxpayer ’ s  exper ience ,  knowledge  and  educa t ion ,  and  
e f fo r t s  to  comp ly  w i th  the  law,  i nc lud ing  re l i ance  on  the  adv ice  o f  p ro fess iona ls .  
  
Record  Retent ion

The  genera l  ru le  govern ing  how long  to  keep  tax  reco rds  i s  a  m in imum o f  th ree  years  f rom the  la te r  o f  
t he  due  da te  o f  t he  re tu rn  o r  the  da te  f i l ed ,  wh i l e  the  s ta tu te  o f  l im i ta t i ons  (SOL)  on  assessment  i s  s t i l l  
r unn ing .  However ,  i f  g ross  income i s  unders ta ted  on  a  re tu rn  by  more  than  25  pe rcen t ,  t he  SOL 
ex tends  to  s i x  yea rs  under  Sec .  6501(e ) ,  i n  wh ich  case ,  re ta in ing  reco rds  fo r  s i x  yea rs  i s  he lp fu l .  
Under  Sec .  6501(c ) ,  t he re  i s  no  SOL i f  a  re tu rn  i s  no t  f i l ed  o r  i s  f raudu len t .  Fu r the r ,  reco rds  showing  
the  bas is  o f  bus iness  and  inves tmen t  asse ts  shou ld  be  kep t  fo r  a t  l eas t  th ree  years  a f te r  the  re tu rn  was  
f i l ed  on  wh ich  the  sa le  o f  t he  asse t  was  repor ted .  S im i la r l y ,  IRA and  pens ion - re la ted  reco rds  shou ld  be  
kep t  fo r  a  m in imum o f  th ree  years  a f te r  a l l  t he  funds  have  been  w i thd rawn f rom the  accoun ts  and  
repor ted  on  a  re tu rn .  Vaca t ion  homes ,  char i tab le  deduc t ion  ca r ryovers ,  bus inesses  tha t  may be  
cons t rued  as  hobb ies  o r  ne t  opera t ing  losses  necess i ta te  re ta in ing  reco rds  fo r  ex tended  pe r iods .  

Conclus ion

Al though  mos t  tax  p ro fess iona ls  a re  we l l  aware  o f  the  need  to  keep  reco rds  and  document  expenses ,  
many may no t  be  aware  o f  the  s i tua t ions  in  wh ich  approx imat ions  a re  pe rm i t ted  under  Cohan .  Fu r the r ,  
i t  i s  use fu l  t o  rev iew the  spec i f i c  documenta t i on  requ i red  fo r  t rave l ,  en te r ta inmen t ,  g i f t s  and  l i s ted  
p roper t y ,  i nc lud ing  home o f f i ce  expenses ,  gamb l ing  and  char i tab le  deduc t ions ,  to  ensure  tha t  c l i en ts  
can  c la im a l l  t he  tax  bene f i t s  to  wh ich  they a re  en t i t l ed .  Care fu l  reco rdkeep ing  and  recons t ruc t i on  o f  
l os t  reco rds  can  he lp  avo id  cos t l y  l i t i ga t i on  and  tax  pena l t i es .  


